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DRAFT LAW TO IMPROVE BANKABILITY OF TURKISH PPP 
PROJECTS  
 

A draft omnibus law was submitted to the Turkish Parliament on 1 March 2021 (the "Draft Law") 
which proposes amendments to a number of laws, one significant amendment being in relation to 
the Law on the Realisation of Certain Investments and Services within the Framework of Build-
Operate-Transfer Model (Law No. 3996) (the "BOT Law"). 

If enacted, the Draft Law is expected to scale up the sovereign support available for Turkish Build-
Operate-Transfer ("BOT") projects, by allowing the Ministry of Transport and Infrastructure (the 
"Ministry of Transportation") to become an additional party to debt assumption agreements to 
be signed in connection with certain eligible projects.   

Turkey has been pursuing an ambitious public-private partnership (PPP) and privatisation programme, and has successfully 
carried out impressive project financing deals with increasing investment volumes since the early 2000s. The country 
continues to be a leader in the region in landmark transportation and infrastructure projects, with particularly large deals in 
the motorways and airports sectors.  

Although 2020 did not see as many new projects as the country is used to due to macroeconomic uncertainties, Turkey is 
seeking to implement new measures with the Draft Law with a view to improving the bankability of its BOT projects and to 
maintain the appetite of foreign financiers to lend to new Turkish BOT projects.  

WHAT DOES THE DRAFT LAW SAY? 
Scope 
The Draft Law will not have a retroactive effect, and it is not expected to have an impact on existing BOT projects.  

Instead, the changes proposed under the Draft Law will only be applicable to BOT projects that are tendered after 15 March 
2020, provided that the implementation contracts in respect of such projects are yet to be signed as of the date of entry into 
force of the Draft Law.  

Debt Assumption by the Ministry of Transportation 
With the Draft Law, the Ministry of Transportation will be able to become an additional party to debt assumption agreements 
to be signed by public institutions affiliated with the Ministry of Transportation that have a special budget (özel bütçe), such 
as the General Directorate of Highways (Karayolları Genel Müdürlüğü) ("KGM"), in order to ensure that the relevant public 
institution is able to satisfy its obligations under the debt assumption agreement. 

Under the current system, the BOT Law allows debt assumption agreements with respect to financing procured from abroad 
for a BOT project to be executed, provided that the underlying project agreement: 

• includes an express provision setting out the terms of the debt assumption mechanism applicable for that project; and 

• provides for handover of the relevant facility back to the administration in case of early termination. 

Under the current system, the obligor of the debt assumption undertaking depends on a number of factors, including the 
total investment amount of the project, status of the tendering authority of the project and whether a specific presidential 
approval has been obtained relating to debt assumption. Accordingly, BOT projects may benefit from debt assumption by 
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the Ministry of Treasury and Finance ("Turkish Treasury") if (amongst other conditions) (i) the total investment amount of 
the project is above 1 billion Turkish Liras; (ii) the tendering authority of the project is within the central administration budget 
(which includes both general budget entities and special budget entities (such as KGM), but excludes other public entities 
such as the General Directorate State Airports Authority (Devlet Hava Meydanları İşletmesi Genel Müdürlüğü) ("DHMI"), 
which is a state economic enterprise (kamu iktisadi teşebbüsü) with its own separate asset portfolio and budget); and (iii) a 
presidential decree allowing the Turkish Treasury to assume the debt has been obtained before the tender of the project. 
The amount of debt assumption undertakings that may be given by the Turkish Treasury is also subject to an overall 
monetary limit, which is determined on an annual basis under the annual central administration budget law of the relevant 
year. 

If debt assumption by the Turkish Treasury is not available, the obligor of the debt assumption undertaking may be the 
tendering authority (such as DHMI or KGM) in accordance with the terms of the BOT Law. However, in the absence of the 
Treasury supporting the relevant project as the debt-assuming entity, the budget and assets of the tendering authority may 
not be sufficient to provide adequate comfort to the financiers of a project even if such entity undertakes to assume the 
relevant debt. 

The proposed debt assumption model in the Draft Law deviates from the current model in terms of the identity of the 
sovereign actor, particularly in cases where debt assumption by the Turkish Treasury is not available. To offer an additional 
layer of comfort to financiers, the Draft Law, if enacted, would allow the Ministry of Transportation to provide additional 
support to projects undertaken by public institutions affiliated with the Ministry of Transportation that have a special budget 
(such as KGM), by becoming an additional party to debt assumption agreements in order to guarantee the relevant 
administration's obligations thereunder. This new feature intends to enable the financiers to rely on the sovereign credit of 
the Republic of Turkey rather than the credit of its public administrations, thus improving the bankability of BOT projects 
that are not eligible for debt assumption by the Turkish Treasury.  

Exemptions 
If the Draft Law is enacted in its current form, the debt assumption agreements to be entered into by the Ministry of 
Transportation will be exempt from certain provisions of the Public Finance and Debt Management Law (Law No. 4749)  
which authorises the Turkish Treasury as the only entity to incur debt and undertake financial obligations in the name of the 
Republic of Turkey vis-à-vis external financiers. This would also mean (amongst other things) that the relevant projects 
would be eligible for debt assumption irrespective of their total investment amounts, and debt assumption by the Ministry of 
Transportation will not be subject to the annual debt assumption undertaking limits determined under the annual central 
administration budget law. 

WHAT'S NEXT? 
If enacted in its current form, the Draft Law would seek to provide a more investor-friendly environment for cross-border 
financings to be procured in respect of BOT projects, with a view to mitigating the adverse economic impacts of COVID-19. 
It appears that the Turkish government is committed to maintain its successful track record in BOT projects and to improve 
the bankability of these projects. The current form of the Draft Law looks like it could use some clarification as to the capacity 
of the Ministry of Transportation when becoming an additional party to the relevant debt assumption agreements (co-debt 
assuming entity, guarantor, surety, etc.), although the expectation is that there would be further details set out under 
secondary legislation if the Draft Law is enacted.  
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